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Record No. 2443 
ENGLANP JAMES 
versus 
C0l\D1:0NiW"EALTH OF VIRGINIA 
PETITION FOR ,vRIT OF ERROR AND SUPERSEDE.AS 
'l'o the Honorables, the Ch-ief J1.tstice and the Justices of the 
Supreme C01.irt of Appeals of Virginia: 
Your petitioner, England J arnes, respectfully represents 
that he is aggrieved by a final judgment of the Circuit Court 
of Pittsylvania County, entered on the 25th day of N ovem-
ber, 1940, in a certain prosecution instituted and maintained 
·against him ·by the Commonwealth of Virginia wherein and 
whereby he was adjudged guilty <?f aiding and abetting Hit-
and-Run as charged in three separate indfotments in violation 
of Section ·2J54 (104) of the Code of Virginia, and sentenced 
to be confined in the penitentiary for the term of one year 
upon each separate charge. . 
A transcript of the record, of the "judgment and the proce~d-
ings of the trial court is herewith presented. References are 
to the pages of the manuscript record. 
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THE CASE. 
On the 25th day of November, 1940, a special grand jury 
of the Commonwealth of Virginia, in and for Pittsylvania 
County, returned as true bills three separate indictments 
against your petitioner for aiding and abetting hit-and-run. 
Indictment No. 1, in substance, sets forth that on the 27th day 
of April, 1940, Bertha Mae Smith alias Bertha Smith Morgan 
did unlawfully and feloniously run, drive and operate a certain 
vehicle, to-wit: an automobile involved in an accident re-
sulting in injury and death to one Melvin Carter and did 
2"" then and *there unlawfully and feloniously fail to imme-
diately stop at the scene of such accident and give the 
person struck and injured or to any other person her name, 
address, chauffeur's license number or operator's permit 
number and did then and there fail to render to the said 
Melvin Carter, the person injured, reasonable assistance as 
required by, and in violation of Section 2154 (104) of the Code 
of Virginia, and which said felony is commonly called hit-and-
run. 
And said indictment further sets forth that England James 
before and at the time the said felony and hit-and-run was 
committed in the manner and form afore said did f eloniouslv 
and knowingly incite, move, procure, abet, counsel, hire ancl 
command the said Bertha Mae Smith alias Bertha Smith Mor-
gan to do and commit the said felony and hit-and-run. 
Indictments two and three are identical with the one ex-
ception that in Indictment No. 2 the person killed is Ernest. 
Canady and in Indictment No. 3 the person killed is Delbert 
Cope. 
On the same day, the 25th day of November, 1940, your 
petitioner was tried on all three indictments, and with his 
consent and the concurrence of the Commonwealth's Attornev 
and of the Court entered. of record, he waived trial by jury 
and agreed that all question of fact and law involved should 
he submitted to the Court for its determination. 
After hearing the evidence and argument of Counsel, the 
Court adjudged your petitioner guilty of aiding and abetting 
in a hit-and-run charge in all three of the indictments and 
fixed his punishment at one year in the penitentiary, on each 
of said indictments, and sentenced him accordingly. 
A motion was made to set aside the judgment on each of 
the three indictments on the ground that said judgments were 
contrary to the law and evidence, which motion was overruled. 
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THE FACTS. 
From the agreed statement of facts it appears that on April 
27, 1940, the defendant, England J·ames, a resident of the City 
of Danville, driving his own automobile, went to the home of 
Bertha Mae Smith and secured her as a passenger in said 
automobile. The said England James then drove the said 
Bertha May Smith several places in Pittsylvania County 
3• and in North Carolina and both of *them drank some 
wine and beer. Afterwards, the defendant, England 
James, turned his automobile over to said Bertha May Smith 
and let her drive the same. About 8 :00 o'clock that night as 
Bertha May Smith approached the City of Danville, and while 
~he was in Pittsylvania County, a distance of probably a mile 
from the city limits, she ran said automobile into three (3) 
men, to-wit: Melv"in Carter, Ernest Canady and Delbert 
Cope, and that as a result thereof, all three of said men were 
then and there instantly killed. At this point England J ame8 
stated he woke up and some glass was coming into his faee 
which cut him and Bertha May Smith stated, "I believe I 
killed a damn man back there.'' The said Bertha May Smith 
failed to immediately stop at the scene of such accident and 
give the persons struck or injured, or to any other person, 
her name, address, chauffeur's license number or operator's 
permit number and did then and there fail to render to the 
said persons hereinbef ore ref erred to as having been injured 
and killed reasonable assistance as required by, and in viola-
tion of Section 2154 (104) of the Code of Virginia. The said 
Bertha May Smith was drinking at tlie time and did not know 
whether sl1e was driving the car or not and had no recollection 
of the accident. The said Bertha May Smith drove the said 
automobile to her home at 752 Patton Street in the City of 
Danville ,,rhere she got out and the said England James got 
under the steerin~ wheel and drove the automobile to his home 
at 133 South Ridge Street in the said City of Danville. '1.'he 
said England tT ames went to bed and then later got up and 
went to police headquarters of the City of Danville, arriving 
there sometime after 10 :00 o'clock on the night of April 27th, 
where he told Police Lieutenant Harvey Dameron and Poli(lo 
Officer Curtis Fields that he had been sent to the police heacl-
quarters by a Mrs. Poindexter to find out if there had been 
any wreck. Upon being questioned by the officers he told 
them that he had not been in any wreck, did not know anv-
thing about any wreck nnd did not own an automobile. ·while 
he was being questioned Lieutenant Dameron sent another po-
Hee officer to Eng-land .James' home, who found James' an-to-
mobile parked l)ack of James' house. It showed physical signs 
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of having been in a wreck or collision. When this was brought 
to James' attention, he admitted that the automobile was 
4*' his, gave *the officers the keys and made a statement 
which was taken down in writing and signed by him. In 
the signed statement made by petitioner he stated that he was 
making said statement of his own free will and accord and 
that he knew it wmdd be used against him in Court ; that he 
made a date with Bertha Mae Smith for April 27th, 1940, and 
that he met her about 2 :30 or 3 :00 o'clock that afternoon; that 
they drove to the Triangle Service Station where they obtained 
a pint of wine which they both drank; that he was driving at 
that time; that they went to Mayfield; that later they stopped 
and drank some beer; that thereafter, though he didn't know 
just when or where, Bertha Mae Smith started driving; that 
he went to sleep and when the wreck happened it waked him 
up; that Bertha Mae Smith was crying and said she had 
killed somebody; that Bertha Mae Smith drove the car to her 
home at 752 Patton Street and that he then drove to his home 
133 South Ridge Street where he went to bed; that he got 
up and \vent to Police Headquarters to find out if the accident 
was a bad one; that the accident occurred about 8 :00 o'clock; 
that at police headquarters he told Lieutenant Dameron and 
Fields about the accident and that he told them all he knew 
about it, who was driving. and took tl1e officers to her home~ 
that he woke from a jar and saw one man hit; that his car 
was a 1938 model Ford V-8 Coach, license # 131-264 Virginia. 
Upon being questioned by the Court upon his trial peti-
tioner testified that he ,vas not drunk. 
ASSIGNl\-IENT OF ERROR. 
The Court erred in overruling petitioner's motion to set 
aside its :judgments and award him a new trial. 
ARGUMENT. 
Statute Creates But One Offense. 
The so-called ''hit-and-run" statute was first enacted into 
law by the General Assembly in its session held in 1932, Aets 
of 1932 at page 648. It was subsequently amended at the 1938 
session of the General Assembly, Acts. of 1938 at page 435, 
and appears in its present form as. Section 2154 (104) of-the 
Code of Virginia, as follows : 
'' Duty to Stop in Event of Accident.'' 
'' (a) The driver of any vehicle involved in an accident re-
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sulting in injuries or death to any person or damage to 
5* *property shall immediately stop at the scene of such 
accident and any person violating this provision shall 
upon conviction be punished as provided in section 2154 
(105)." 
'' (b) The driver of any vehicle involved in any such acci-
dent shall also give his name, address, chauffeur's license 
number and operator's permit number and the registration 
number of his vehicle to the pel'son struck or the driver or 
occupants of any vehicle collided with and shall render to any 
person injured in such a~eident reasonable assistance, includ-
ing the carrying of such person to a physician, surgeon or 
hospital for medical or surgical treatment if it is apparent 
that such treatment is necessary or is requested by the injured 
person and it shall be unlawful for any person to violate this 
provision ( 1932, p. 648).'' 
A casual reading of the statute will, we think, demonstrate 
that there is but one offense created therebv. The offense i.s 
the failure of the driver of any vehicle involved in an acci-
dent resulting in injuries or d·eath to any person to imme-
diately stop and do those things enumerated in the statute. 
It is not the extent of the injury or the number of persons 
killed that determines the offenses under the statute. Indeed 
a driver of an automobile may be entirely blameless as fa1· 
as the cause of the accident is concerned and yet he may be 
g-uilty of a violation of the statute hy his failure to imme-
diately stop at the scene of the accident and perform the acts 
directed to be done. The statute under consideration is not 
concerned with the question of responsibility for the acei-
dent. 
The problem of fixing responsibility or liability for the in-
jury or death of persons involved in the accident is amply pro-
vided for by other criminal laws. This is clearly pointed out 
by the Court in thf. case of Ii emwn v. Commonwealth, 165 
Va. 829, 183 S. E. 438, at page 833 of the Virginia Reports 
where the court says : 
"Under our statute, the driver leaving the scene of an acci-
dent in which his automobile is involved, resulting in injury 
to person or property of another constitutes the offense." 
Upon the theory adopted by the trial court a driver of an 
automobile involved in an accident resulting in death to ten 
persons- could be punished ten different times by his failure 
to immediately stop and comply with the terms of the statute, 
although said driver may have been absolved from all blame 
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in connection therewith, and ·when in fact the driver of 
6-il- the car collided with was *entirely responsible for the 
accident. 
In 42 Corpus Juris Section 1448 at page 1384 in dealing 
with statutes of the type here under consideration it is said: 
"In many Jurisdictions statutes have been enacted requir-
ing the operator of a motor vehicle who injures the person or 
property of another to stop, to give assistance, to make known 
his name and address, to report the accident to the proper au--
thorities, or the like, and providing a penalty for a failure so 
to do, and the validity of such statutes has been sustained. 
Such a statute creates but one criminal offense, although it 
may require the performance of several separate acts.'' 
I 
The effect of the construction placed upon Section 2154 
(1.04) by the trial court is to convict the petitioner for the 
same offense three times. V{ e insist that no such construction 
can properly be placed upon the statute. 
It must be remembered that each of the three indictments 
upon which the petitioner was convicted charges him with 
aiding and abetting Bertha Mae Smith alias Bertha Smith 
Morgan in the offense of hit-and-run arising out of but one 
accident occurring- on the 27th day of April, 1940. And since 
there was onlv one accident at which the driver of the auto-
mobile failed to immediately ~top and comply with the statute 
w·e take it to be elementary that your petitioner, if guilty of 
any offense, c.an only be guilty of a single offense of aiding 
and abetting another in the commission of a felony. 
Had the petitioner elected to have separate trials on each 
of the three indictments involved in this case we believe it too 
plain for the citation of authority that a conviction on Indict-
ment No. 1 would have been a comp]etc bar to later prosecu-
tion based upon Indictments No. 2 and 3. 
Evidence Fails to Connect Petitioner with Offense. 
The indictments in these cases charge that petitioner '' did 
feloniously and knowingly incite, move, procure, abet, counsel, 
hire and command the said Bertha Mae Smith alias Bertha 
Smith Morgan to do and commit the said felony and hit-and-
run. '' It appears from the evidenr,e that the petitioner James 
was riding a!S a passenger in the front seat of his automobile 
at the time the accident occurred and that he was then asleep. 
Sometime prior to the accident petitioner had drunk some 
wine and beer, and. the driver and petitioner had been together 
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since ~ :30 or 3 :00 o'clock of the afternoon of the date of 
7* the acci<lent. Bertha Mae *Smith was driving the auto-
mobile at the time of the accident without any direction 
or control of the operation by tT ames. There is no evidence 
that the driver had petitioner's p<?rmission to drive or just 
how she came to be driving, or whether it was contrary to 
petitioner's wisl1es that the car was being driven at all. The 
pair had stopped and bought some beer which they consumed. 
From that point on until the accident occurred there is no evi-
dence of what had taken place. The undisputed evidence is 
that petitioner did not know when Bertha Mae Smith began 
driving the car or under what chcumstances. The first knowl-
edge petitioner had that there had l)een any sort of accident 
was when glass came through the windshield of the car into 
his face. This wakened the petitioner and he says he saw 
one man hit. 
Nowhere in the evidence is there any suggestion that peti-
tioner incited, moved, procured, a.betted, counselled., hired and 
commanded Bertha :Mae Smith to leave the scene of the 
accident without giving the person or persons killed or in-
jured or to any other person her name, address, chauffeur's 
license number or operator's permit number or fail to rende1· 
aid to the persons injured. In fact, from the Commonwealth's 
evidence it is not i,;hown that petitioner spoke to the driver 
at all after the accident, 01· that he did any act toward having 
the driver leave the scene of the accident. There is nothing 
in the evidence indicating that petitioner gave any directions 
to or sought to control Bertha Mae Smith in the driving or 
operation of the car, or that he gave any directions to or 
sought to control Bertha Mae Smith as to stopping to givP 
her name and the other information required by the statute, 
or as to rendering aid and assistance to the persons struck. 
•·while not in that state. of intoxication commonlv 
8* called being drunk, petitioner was clearly under the ili-
fluence of wine and beer to the point that his mental proc-
esses were slow, and he ,vas not in full possession of his 
faculties. Added to his intoxicated condition is the fact that 
he was asleep at the time of the accident and had been for 
sometime prior thereto. So that at the time it became the 
duty of Bertha l\fae Smith to stop tlie car and give her name 
and other information and render aid to the persons struck 
petitioner ,va.s not fully conscious and could not the ref 01·e 
have knowingly aided and abetted the driver in leaving the 
scene of the accident as charged in the indictments. 
By the terms of the statute after au accident resulting in 
injury or death to any person the du(y of the driver is to 
immediately stop, give the required information and render 
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aid. Once the driver has gone beyond the reasonable limits 
of this statutory command to immediately stop, the principal 
offense has been committed and the time within which the 
offense of aiding and abetting might be committed has passed. 
Under the circumstances of this accident it would have 
been impossible even for the driver to have complied with the 
terms of the statute. The evidence without contradiction dis-
closes that the accident resulted in the instant death of all 
three persons struck by the car driven by Bertha Mae Smith. 
It would have been impossible for the driver to have given 
'' to the person struck and injured'' the information required 
by the statute and it would have been a futile act for the driver 
to have rendered assistance to the persons struck. And al-
though the indictment charges the driver with failing to give 
to '' any person'' the required information, there is nothing in 
the statute directing this to be done, except in the case of 
'' the person struck and injured, or to the driver or some other 
occupant of the vehicle collided with.'' Nor indeed does the 
evidence show that anyone else was present at or near the 
scene of the accident except ,the three persons killed. 
Instead of showfog beyond a reasonable doubt that the peti-
tioner aided and abetted the said Bertha Mae Smith in the 
commission of the offense of hit-and-run, it shows clearly that 
petitioner spoke no word and did no act that could be termed 
inciting, moving, procuring, abetting, counselling, hiring 
9* •or commanding her to commit the offense of hit-and-
run. 
The unchallenged testimony in the case plainly shows that 
petitioner was in no way connected with the offense committed 
by the driver of the car. The evidence, on the other hand, 
is that about 10 o'clock P. M., less than two hours after the 
accident petitioner went to police headquarters in the City of 
Danville where he finally told the officers there all about the 
accident. His manner of inquiring· shows that he was only 
vaguely aware of the fact that his car had ·been involved in 
au accident, and that he had no idea of the seriousness of 
such accident. Before leaving police headquarters in Dan-
ville, petitioner voluntarily and without compulsion and with 
the certain knowledge that his statement would be used 
ag·ainst him in court, made a full disclosure of the facts sur-
rounding the accident so far as he was advised or had been 
able to piece togethe1· since tbe time of the accident. 
Then petitioner by his own voluntary act, far from aiding 
:md abetting- the driver who had driven herself home, fur-
nished to police officers all the information required by the 
statute, notwithstanding the fact that no affirmative duty 
rested upon him. No attempt was made by him to escape or 
to avoid detection. 
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We respectfully insist that petitioner's conduct at the time 
of the accident and subsequently is utterly inconsistent with 
the theory that he was an active participant in the offense 
committed by the driver of his car, and that therefore he has 
been erroneously convicted by the trial court. 
THE LAW. 
The offenses charged in the indictments were not known to 
the common law. They are creatures of the legislature. A 
careful reading of the language of the statute will reveal that 
the legislature singled out the driver of an automobile as the 
person upon whom rests the duty of stopping the car involved 
in an accident immediately and performing the duties men-
tioned therein. Upon the driver is placed the affirmative 
duty; it is his omission to perform that duty that constitutes 
the offense. 
In the absence of circumstances showing that an occupant 
is exercising control over the operation of an automo-
10* bile involved in au accident or that •the relationship of 
master and servant exists, even though such occupant h, 
the owner we take it that under the statute no duty is placed 
upon such occupant. No affirmative duty rested on petitioner. 
His only duty ·was the negative one of not actively aiding 
and abetting the driver of the automobile in the commission 
of the offense. 
The Law of Virginia with respect to aiding and abetting has 
been frequently defined by this Court.. The law is well set-
tled and we deem it sufficient to quote from only one Vir-
ginia case recently decided in this Court where the law of 
aiding and abetting is succinctly stated. In the case of Stone 
v. Commonwealth, 11 S. E. (2d) 728, Va. , this Court 
says speaking through l\fr. Chief Justice Campbell: 
"This Court in numerous decisions, has defined the status 
of an aider and abettor. In Triplett v. Commonwealth, 141 
Va. 577, 127 S. E. 486, 489, the accepted rule is stated thus: 
'To constitute one an aider and abettor, he must be guilty 
of some overt act, or he must sha1·e the criminal intent of 
the principal or party who commits the crime.' 
''In Creasy v. Co11inwnwealth, 166 Va. 721, 725, 186 S. E. 
63, 64, Mr. ,Justice Chinn said: 'The rule as to what consti-
tutes an aider and abettor is ,,,.ell settled in Virginia.' • • e 
. " 'In RaBnake's Ca.se, 135 Va:. 710, 115 S. E. 543, Sims, P. 
cites with approval Kemp's Case, SO Va. 443, and Wooden!.s 
G~t;e, 117 Va. 930, 86, S. E. 305, ~t\.nn. Cas. 1917 D, 1032, 
wherein it ii:; held that the settled rule is that mere presence 
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and consent alone are not sufficient to consWi1,te one an aider 
and abettor in the commiss-ion of a crime.' 
"In Harold v. Commonwealth, 147 Va. 617, 136 S. E. 658, 
660 Judge Burks said: 'The mere presence of a party 
wh~n a crime is conunitted and his consent thereto is no 
crime, if he is not aiding, a.betting, counselling, or advising 
its commission, and was not present for that purpose.' 
''In Whited v. C01nm.mnvealth, 174 Va. 528, 6 S. E. (2d) 
647, 649, it is held that 'o•n.e who aids mid abets in the com-
mission of the crinie must share i-n the cr·iminal intent of 
the actit,al perpetrator of the criminal act.' '' (The italics are 
ours.) · 
The present case considered in the light most favorable to 
the Commonwealth merely shows that petitioner was present, 
and to the extent that he made no protest, he consented to the 
commission of a crime. Certainly there is no evidence tend-
ing to prove that petitioner shared the criminal intent of 
Bertha Mae Smith. On the contrary all the evidence nega-
tives any such contention. 
Our investigation has failed to reveal any case in 
11 • Virginia on the precise •point presented in this peti-
tion. Only two decisions appear to have been rendered 
by this Court concerning Section 2154 (104). Henson v. Com-
momvealth, .mpra, and M ea,Cle v. Comnionwealth, 12 S. E. 
(2d) 796, neither of which bears directly on the question here 
involved. 
In fact the decisions are not numerous under similar stat-
utes in other jurisdictions. And the cases seem to be fewer 
still with respect to persons other thau the driver of the auto-
mobile involved in an accident. 
The only case we have found in which the defendant is 
charged with aiding· and abetting the driver in violation of 
a statute similar to Section 2154 (104) is the case of People 
v. Hoaglin et al, 262 Mich. 162, 247 N. vV. 141 (1933). In that 
case the defendant Hoaglin was charged with and convicted 
of being the driver of a car involved in an accident resulting 
in injury and death to Charles Kreger, and with failing to 
render him reasonable assistance. Defendant Daleo was 
charged with and convicted of procuring, aiding, abetting, 
counselling defendant Hoaglin in the commission of the of-
fense. 
From the facts stated in the opinion it appears that de-
fendant paleo, the owne.r of the car, and three companions 
were takmg a pleasure ride. Defendant Daleo permitted de-
fendant Hoaglin to drive the car. ..While Hoaglin was drivina 
Charles Kreger, a pedestrian, was struck and instantly killed. 
The car was stopped and Daleo and one of the occupants of 
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the car went back to where the body of Kreger was lying, 
\Vhere they examined it. It was concluded that Kreger was 
dead. After a hasty consultation the occupants of the car 
left the scene of the accident without any report thereof. 
There was also evidence showing that Daleo not only aided 
and abetted in everything that was done, but also that he 
took an active part in directing the action of the parties after 
the accident. · 
Under this evidence the Michigan Court, of course, affirmed 
the conviction of the defendant Daleo. 
In the case of People v. Steele, 280 Pacific 999 (Calif. 1929) 
the defendant Kearney was convicted of violating the Cali-
fornia hit-and-run statute. He was the owner of a car being 
driven by one Steele and was riding with Steele in the 
12• *front seat on a pleasure trip at the time of the accident 
resulting in death to a pedestrian. After the accident 
Steele stopped the car about four blocks beyond, where 
Kearney took the wheel and drove the car away without go-
ing back to the scene of the accident. The evidence pointed 
unmistakably to Kearney as the one who urged Steele to flee 
immediately after the collision. 
The Court here again affirmed the conviction. 
In the case of People v. Gra,ves, 240 Pacific 1019, ( 1925) 
the defendant Graves was convicted of violating the Califor-
11ia hit-and-run statute. Here the defendant and two com-
panions were riding in an automobile owned by the defendant, 
the car not being driven by defendant. The car struck and 
killed one David Fraser, a pedestrian. No attempt was made 
to stop the car and render aid to Fraser. The testimony 
showed that shortly after the accident the defendant said, 
"Drive like hell; they can't get our number." And the Court 
confirmed the conviction. 
The distinctions between the three cases just cited and the 
instant case are readily observed. In each of the cases con-
victing the owner of the car who was an occupant at the time 
of the accident and failure to stop there was clear and con-
vincing evidence that he was more than merely present. lil 
each case the owner-occupant was an active participant in the 
crime. There was affirmative action taken by him in further-
ance of the unlawful purpose of the driYer. In two of the cases 
the owner actually drove his car away from the scene of the 
accident and in the third he was present urging and directing 
the driver to leave the scene of the accident. 
CONCLUSION. 
For the foregoing reasons, your petitioner respectfully 
prays that he may be awarded a Writ of Error and supetJ·-
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sedeas to the judgments afore said, and that said judgments 
may be reviewed ·and reversed and that your petitioner may 
be a warded a new trial. 
A VERMENTS OF COUNSEL. 
In the event that a writ of error and su,persedeas is 
13* granted, your petitioner *adopts this petition as his 
opening brief. 
Your petitioner by counsel avers tl1at on the 19th day of 
March, 1941, this petition was filed with the Clerk of the Su-
preme Court of Appeals at Richmond, and your petitioner by 
counsel further avers that on the 18th day of March, 1941, a 
copy of this petition was delivered to Honorable Joseph 
V'7hitehead, Jr., Attorney for the Commonwealth in and for 
the County of Pittsylvania, who appeared and represented 
the Commonwealth of Virginia as its counsel in the prosecu-
tion against your petitioner in the Circuit Court of Pittsyl-
vania County, which was the trial Court. 
Respectfully submitted, 
CARTER & .WILLIAMS, 
Danville, Virginia. 
MARY H .. WILLIAMS, 
Danville, Virginia. 
"r ALDO G. MILES, 
Danville, Virginia. 
By WALDO G. MILES, 
Counsel for Petitioner. 
ENGLAND JAMES. 
By Counsel. 
I, Vv aldo G. Miles, an Attorney practicing in the Supreme 
Court. of App~als of. Virginia, do certify that in my opinion 
there 1s error m the :iudgment complained of in the foregoing 
petition and that said judgment should be reviewed. ' 
WALDO G. MILES. 
Received March 19, 1941. 
M. B. WATTS, Clerk. 
v\Trit of error and super.crndea,s awarded said su.pen::edeas 
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however not to operate to discharge the prisoner from custody 
if in custody or to release his bond if out on bail. 
GEORGE L. BROWNING. 
April 11, 1941. 
Received April 11, 1941. 
RECORD 
}Jage 14 ~ VIRGINIA: 
M. B. W. 
Pleas before the Judge of the Circuit Court for the 
County of Pittsylvania, at the Courthouse thereof on Mon· 
day the 25th day of November 1940. 
Be it remembered that heretofore to-wit: 
Virginia: 
At a Circuit Court held for the County of Pittsylvania at 
the Courthouse thereof of said Court in said County on Mon-
day the 20th day of May, in the year of our Lord one thousand 
nine hundred and forty, and the one hundred and sixty-fourth 
vear of the Commonwealth. 
· H. E. Anderson, Foreman, R. P. Blair, C. D. Hunt, W. I. 
Green, J.B. Farson, Coleman Tucker and G. 0. Cocke, were 
sworn as a Special Grand Jury of Inquest for the body of the 
County of Pittsylvania, which Special Grand Jury of Inquest 
were summoned by the Sheriff of the County of Pittsylvania 
from a list furnished him by the Judge of this Court. After 
having received their charge were sent out of the courtroom 
to consider their presentments and after some time returned 
into the courtroom and reported the following Indictments: 
An Indictment against England James, No. 1, for Aiding 
and Abetting Hit-and-Run,'' A True Bill''. 
An Indictment against England James, No. 2, for Aiding 
and Al1etting Hit-and-Run, "A True Bill''. 
An Indictment a.gainst England James, No. 3, for Aiding 
and Abetting Hit-and-Run, "A True Bill". 
w·hich said Indictments are in ,these words: 
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page 15 ~ INDICTMENT NO. 1. 
Commonwealth of Virginia, 
County of Pittsylvania, to-wit: 
In the Circuit Court of Pittsylvania County. Virginia. 
T 
The jurors of the Commonwealth of Virginia, in and for 
the body of ,the County of Pittsylvania, now attending said 
Court at its May term, in the year 1940, upon their oaths pre-
sent that Bertha Mac Smith alias Bertha Smith Morgan on 
the 27 day of April in the year 1940, in said County of Pitt-
sylvania, did unlawfully and feloniously run, drive and op-
erate a certain vehicle, to-wit: an automobile involved in an 
accident resulting in injury and death to one Melvin Carter 
and did then and there unlawfully and feloniously fail to im-
mediately stop at the scene of such accident and give the per-
son struck and injured or to any other person her name, ad-
dress, chauffeur's license number or operator's permit num-
ber and did then and there fail to render to the said Melvin 
Carter, the person injured, reasonable assistance as required 
by, and in violation of, Section 2154 (104) of the Code of Vir-
ginia, and which said felony is commonly called hit-and-run. 
And the jurors aforesaid. upon their oaths aforesaid, do 
further say and present that England James before and at 
the time the said felony and hit-and-run was committed in the 
manner and form aforesaid, to-wit: on the 27th day of April, 
1940, in the said County of Pittsylvania, did feloniously and 
knowingly incite, move, procure, abet, counsel, hire and com-
mand the said Bertha Mae Smith alias Bertha Smith Morgan 
to do and commit the said felony and hit-and-run in the man-
ner and form aforesaid, against the peace and dignitv of the 
Commonwealth of Virginia. 
page 16 ~ This Indictment is found on the evidence of 1Vil-
1ie Lester, Odell Cooper, Eel Peay, L. J. Hagood 
and others, witnesses sworn in Court and sent to the Grand 
,Jury. 
INDICTMENT NO. 2. 
Commonwealth of Virginia, 
County of Pittsylvania, to-·wit: 
In the Circuit Court of Pittsylvania County, Virginia. 
The ,Jurors of the Commonwealth of Virginia, in and for the 
body of the County of Pittsylvania, now attending said Court 
at its Jfay term, in the yenr 1!)40, upon their oaths present that 
Bertha Mae Smith alias Bertha Smith Morgan on the 27 day 
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of April in the year 1940, in said County of Pittsylvania, did 
unlawfully and feloniously run, drive and operate a certain 
vehicle towit: an automobile involved in an accident result-
ing in injury and death to one Ernest Canady and did then 
and there unlawfully and feloniously fail to immediately stop 
at the scene of such accident and give the person struck and 
injured or to any other person her name, address, chauffeur's 
license number or operator's permit number and did then and 
there fail to render to the said Ernest Canady the person in-
.jured, · reasonable assistance as required by, and in violation 
of, Section 2154 ( 104) of the Code of Virginia, and which said 
f elouy is commonly called hit-and-run. 
And the jurors aforesaid upon their oaths aforesaid, do 
further say and present that England James before and at 
the time the said felony and hit-and-run was committed in 
the manner and form aforesaid, to-wit: on the 27th day of 
April, 1940, in the said County of Pittsylvania, did feloniously 
and knowingly incite, move, procure, abet, coun-
page 17 ~ sel, hire and command the said Bertha Mae Smith 
alias Bertha. Smith Morgan to do and commit the 
said felony and hit-and-hit in the manner and form aforesaid, 
against the peace and dignity of the Commonwealth of Vir-
ginia. 
This Indictment is folmd on the evidence of ·wmie Lester, 
Odell Cooper, Ed Peay, L. J. Hagood and others, witnesses 
sworn in Court and sent to the Grand Jury. 
INDICTMENT NO. 3. 
Commonwealth of Virginia, 
County of Pittsylvania, to-wit: 
In the Circuit. Court of Pittsylvania County, Virginia. 
The Jurors of the Commomvealth of Virginia, in and for 
the body of the County of Pittsylvania, now attending said 
Court at its May term, in the year 1940, upon their oaths 
present that Bertha Mae Smith alias Bertha Smith Morgan 
on the 27 day of April in the year 1940, in said County of 
Pittsylvania., did unlawfully and feloniously run, drive and 
operate a certain vehicle, to-wit: an automobile involved in 
an accident resulting in injury and death to one Delbert 
· Cope and did then and ,there unlawfully and feloniously fail 
to immediately stop at the scene of such accident and give 
the person struck and injured or to any other person her 
name, address, chauffeur's license number or operator's per-
mit number and did then and there fail to render to the 
said Delbert · Cope the person injured, reasonable assistance 
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as required by, and in violation of Section 2154 (104) of the 
Code of Virginia, and which said felony is commonly called 
hit-and-run. 
And the jurors aforesaid upon their oaths afore-
page 18 ~ said, do further say and present that England 
James before and at the time the said felony and 
hit-and-run was committed in the manner and form aforesaid, 
to-wit: on the 27th day of April, 1940, in the said County 
of Pittsylvania, did feloniously and knowingly incite, move, 
procure, abet, counsel, hire and command the said Bertha Mae 
Smith alias Bertha Smith Morgan to do and commit the said 
felony and hit-and-run in the manner and form aforesaid, 
against the peace and dignity of the Commonwealth of Vir-
ginia. 
This Indictment is found on the ·evidence of ·wmie Lester, 
Odell Cooper, Ed Peay, L. J. Hagood and others, witnesses 
sworn in Court and sent to the Grand Jury. 
And now a.t this day, to-wit: 
Virginia: 
At a Circuit Court continued and held for the County of 
Pittsylvania, at the Courthouse thereof on Monday the 25th 
day of November, in the year o·r our Lord one thousand nine 
hundred and forty, being the same day and year first herein 
mentioned. 
\ 
Commonwealth of Virginia, Plaintiff 
against 
England James, Defendant 
INDICTED FOR AIDING AND ABETTING HIT-ANfD-
RTJN. INDICTMENT NO. 1. 
England James who stands indicted for felony this day 
appeared in court in accordance to his recognizance and was 
set to bar &c., and upon being arraigned entered the plea 
of not guilty to the charge of Aiding and Abetting Hit-ancl-
Run as charged in the indictment, and with the consent of the 
Attorney for the Commonwealth, entered of record, waived a 
jury and put himself upon the judgment of the 
page 19 ~ Court. Upon hearing the evidence and argument 
of counsel, it is considered hy the Court that the 
defendant is guilty of Aiding and Abetting Hit-and-Run as 
charged in the Indictment and that he be confined in the peni-
tentiary for the term of one year. ·whereupon the defendant. 
by counsel. moved the Court to set aside the judgment on the 
grounds, that it was contrary to the law and evidence, w·hich 
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motion the Court overruled, to ·which the defendant, by coun-
sel, excepts. Therefore it is considered by the Court that the 
defendant be confined in the penitentiary for the term of one 
year and that the Commonwealth recover of him its costs by 
it in this behalf expended. 
Commonwealth of Virginia, Plaintiff 
against 
England James, Defendant 
INDICTED ~,OR AIDING AND ABETTING HIT-.AND-
RUN. INDICTMENT NO. 2. 
England J 3llles who stands indicted for felony this day ap-
peared in court in accordance to his recognizance and was 
set to bar &c., and upon being arraigned entered the plea of 
not guilty to the charge of .Aiding and .Abetting Hit-and-Run 
as charged in the Indictment, and with the consent of the At-
torney for the Commonwealth, entered of record, waived a 
jury and put himself upon the judgment of the Court. Upon 
hearing the evidence and argument of counsel, it is consid-
ered by the Court that the defendant is guilty of Aiding 
and Abetting Hit-and-Run as charged in the Indictment and 
that he be confined in the penitentiary for the term of one 
ye·ar. Whereupon the defendant, by counsel, moved the Court 
to set aside the judgment on the grounds that it was contrary 
to law and evidence, which motion the Court overruled, to 
which the defendant, by counsel excepts. Therefore it is con-
sidered by the Court that the defendant be con-
page 20 ~ fined in the penitentiary for the term of one year 
and that the Commonwealth recover of him its costs 
by it in this behalf expended. 
INDICTMENT N'O. 3. 
Commonwealth of Virginia, Plaintiff 
against 
England James, Defendant 
INDICTED FOR AIDING AND ABETTING HIT-AND~ 
RUN. INDICTMENT NO. 3. 
England J a.mes who stands indicted for felony this day ap-
peared in court in accordance to his recognizance and was 
set to bar &c., and upon being arraigned entered the plea o-f 
not guilty to the charge of .Aiding and .Abetting Hit-and-Run 
as charged in the Indictment, and with the consent of the 
Attorney for the Commonwealth, entered of record, waived 
a jury and put himself upon the judgment of the Court. Upon 
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hearing the evidence and argument of counsel, it is considered 
by the Court that the defendant is guilty of Aiding and Abet-
ting Hit-and-Run as charged in the Indictment and that he be 
confined in the penitentiary for the term of one year. Where-
upon the defendant, by counsel, moved the Court to set aside 
the judgment on the grounds that it was contrary to law and 
evidence, w'hich motion the Court overruled, to which the de-
fendant, by counsel, excepts. Therefore it is considered by 
the Court that the defendant be confined in the penitentiary 
for the term of one year and that the Commonwealth recover 
of him its costs by it in this behalf expended. 
page 21 ~ In the Circuit Court of Pittsylvania 
County, Virginia. 
Commonwealth of Virginia 
v. 
England James, #1, #2, #3 
BILL OF EJXCEPTION NO. 1. 
Be it remembered that upon the trial of these causes the de-
fendant pleaded not guilty to the three indictments against 
him and then, with his consent and the concurrence of the Com-
·monwealth '~ Attorney and of the Court entered of record, he 
waived trial by jury and agreed that all questions of fact and 
Jaw involved in these cases should be submitted to the Court 
for its determination. 
It was further agreed by the Attorney for the Common-
wealth and by the defendant in person that the facts of these 
cases are as follows, to-wit: 
"On April 27, 1940, the defendant, England James, a resi-
dent of the City of Danville, driving his own automobile, went 
to the home of Bertha May Smith and secured her as a pas-
senger in said automobile. The said England James then 
drove the said Bertha May Smith several places in Pittsyl-
vania County and in North Carolina and both of them drank 
some wine and beer. Afterwards, the defendant, En~lan<l 
.James, turned his automobile over to said Bertha May Smith 
and let her drive the samevf About 8 :00 o'clock that night 
as Bertha May Smith approached the City of Danville, and 
while she was in Pittsylvania County, a distance of probably 
a mile frnm tJ,e CitY limits. she ran said autornolJile into three 
(3) men, to-wit: Melvin Cader, Ernest Canady and Delbe1·1" 
Cope, and that as a result thereof, all three of said men wern 
then and there instant]v killed. At this point England J amei;. 
stated he woke un c1ml some glass was coming- into his fn"<' 
which cut l1im and Bertha May Smith stated, "I believe T 
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killed a damn man back there. '' The said Bertha 
})age 22 ~ May Smith failed to immediately stop at the scene 
of such accident and give the persons struck or in-
jured, or to any other person, her name, address, chauffeur's · 
license number or operator's permit number and did then 
and there fail to render to the said perso~s hereinbef ore re-
f erred to as having been injured and killed reasonable assist-
ance as required by, and in violation of Section 2154 (104) 
of the Code of Virginia. The said Bertha May Smith was 
drinking at the time and did not know whether she was driving 
the car or not and had no recollection of the accident. The 
said Bertha May Smith drove' the said automobile to her. 
home at 752 Patton Street in the City of Danville where she 
got out and the said England James got under the steering 
wheel and drove the automobile to his home at 133 South -
Ridge Street in the said ·City of Da~·he said Eng-
land James went to bed and then later got up and went to 
police headquarters in the City of .Danville, arriving there 
sometime after 10 :00 o'clock on the night of April 27th, where 
he told Police Lieutenant Harvey Dameron and Police Offi-
cer Curtis Fie.Ids that he had been sent to the police head-
quarters by a Mrs. Poindexter to find out if there had been 
any wreck. Upon being questioned by the officers he told 
them that he had not been in any wreck, did not know any-
thing about any wreck and did not own an automobile. While 
he was being questioned Lieutenant Dameron sent another 
police officer to England J a.mes' home, who found James' 
automobile parked back of James' house. It showed physi-
cal signs of having been in a wreck or collision. vVhen this 
was brought to J aines' attention, he admitted that the auto-
mobile was his, gave the office.rs the keys and made a state-
ment which was taken down in writing and signed by him'' as 
follows: 
"My name is England James. I make this statement of 
my own free will and accord and I know that this will be used 
against me in Court and the officers has not promised me any 
rewards or made any threats toward me. 
Q. When did you meet 1'frs. Bertha Smith? 
A. I met her Friday and made a date for Saturday which 
was the 27th day of April, 1940. 
Q. 'What time did you meet her 1 
page 23 r A. I met her around 2 :30 or 3 o'clock this af-
ternoon. · 
Q. Did she get in your car at this timeT 
A. She did. 
Q. Where did you go? 
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A. To the Triangle Service Station and we got a pint of 
wine. 
Q. Did both of you drink the wine Y 
A. Both of us drank the pint ~f wine .. 
Q. Who was driving at this timo.Y 
A. I, .England James was driving. 
Q. Where did you go then 1 
A. We went to Mayfield. I was still driving. 
Q. When did she start to driving? 
· A. I don't know when she started to driving. But before 
she took the wheel we stopped and got some beer. 
1Q. When you stopped did Bertha Smith drink any beer 
with ·you! 
A. She did drink a bottle of beer with me and some time 
after we drank the beer she started to driving. I don't know 
when because . I went to sleep and when the wreck happened 
I woke up and asked her what was the matter and she said 
she had killed somebody and she was crying. 
Q. Did you . carry her home? 
A. No she drove the car to her home 752 Patton Street 
and she got out and then I slipped under the steering. wheel 
and drove the car to my home 133 S. Ridge Street and then 
I went to bed and then I woke up and got to thinking· about 
the aooident and I got ·up and crone down to Police Head-
quarters to find out if the accident was a bad one or what 
did happen. 
Q. What time did the accident happen t 
A. I. said about 8 o'clock. 
Q. vVhen you came down to Headquarters what cHd you 
tell Lt. Dameron and Fields about the accidenU 
A. I told them all I lme,v. I told them "7"ho was ddving 
at the time of the accident which was Bertha Smith and I 
went with the officers to her home ancl told them she was the 
woman. 
.. Did you see her run through the crowd of people Y 
A. After I w a ·ar I saw her hit one man. 
Q. What make is your cad 
A. It is a 88 model Ford V-8 Coach, License # 131-264 
Va. 
Time of Statement 
4-28-40 
1 :00 A. M. 
Sig·ned by ENGLAND JAMES. 
Upon l1eing questioned by the Court as to whether or not. 
he was drunk on the occasion in question James -replied that 
lrn was not drunk. 
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After hearing the evidence and arg·ument of the counsel, 
the Court adjudged the defendant guilty of aiding and abet-
ting in a hit-and-run charg·e in all three of the indictments 
shown in the records and fixed his punishment at 
page 24 ~ one year in the penitentiary, on each of said iu-
dictments, and sentenced him accordingly. There-
upon counsel for accused moved the Court to set aside the 
judgments on each of the three indictments on the ground 
that said judgments were contrary to the law and evidence 
which motion the Court overruled to which ac.tion of t.he 
Court in overruling the· said motion the defendant accepted 
in all three of the cases. 
The defendant therefore tenders this, his bill of exception 
#land prays the Court to certify that it contains an accurate 
statement of the agreed facts and all of the facts with re-
spect to the three cases mentioned and prays that the same 
be signed, sealed and made a part of the record, which h; 
accordingly done. . 
Given under my hand and seal this 18" day of Jan., 1941. 
J. T. CLE,MENT (Seal) 
Judge of the Circuit Court of Pittsylvania 
County, Virginia. 
Filed with me this 17" day of ,Jan., 1941. 
J. T. CLEMENT, 
Judge of the Circuit Court of Pittsylvania 
County, Virginia. 
J;>age 25 ~ The following is a copy of the notice to copy th(1 
record in this case which was filed in the Clerk's 
Office of the ,Circuit Court of Pittsylvania County, Virginia, 
on the 111th day of February, 1941, which is in these words: 
Commonwealth 
v. 
England Jatnes, #1, #2, #3. 
To Joseph Whitehead, Jr., Attorney for the Commonwealth 
in and for the County of Pittsylvania, Virginia: 
Please take notice that on the 17th day of J a.nuary, 1941, 
at 2 :30 o'clock P. M. or as soon thereafter as I may be heard, 
the undersig-ned will present · to the Judge of the Circuit 
Court of Pittsylvania County at the courthouse of said court, 
my bills of exception to be signed by the said .Judge and 
made a part of the record in the above-captioned causes in 
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which I am defendant and Commonwealth of Virginia is 
plaintiff, which notice is given you in compliance with Sec-
tion 6252 of the Code of Virginia. 
And further take notice that promptly thereafter, I shall 
apply to the Clerk of the Circuit Court of Pittsylvania 
County for a transcript of the record in said cause for the 
purpose of applying to the Supreme Court of Appeals of 
Virginia for a writ of error and supersedeas therein, which 
notice is given you in compliance with Section 6339 of the 
Code of Virginia. 
Given under my hand this 15th day of January, 1941. 
ENGLAND JA:ME1S 
By Counsel. 
CARTER & WILLIAMS, 
Attorneys for defendant. 
By HUGH T. WILJ..JAM1S 
page 26 ~ Legal notice of the above is hereby accepted 
this 15th day of January, 1941. 
JOSEPH WHITEHEAD, JR., 
Attorney for tl1e Commonwealth in and for 
the County of Pittsylvania, Virginia. 
page 27 ~. State of Virginia, 
County of Pittsylvania, to:-wit.: 
I. E. E. Friend, Clerk of the Circuit Court for tl1e County 
of Pittsylvania, in the State of Virg·inia., do hereby certify 
that the foregoing is a copy of the record in tl1e case of 
Commonwealth. of Virginia against England .James.. late 
pending in the Circuit Court of Pittsylvania County. I fur-
ther certify that notice was given the Attorney for the Com-
monwealth of Pittsylvania County and legal notice accepted 
by him on tl1e 15th day of January, 1941, as required by Sec-
tion 6339, as appears in the record. 
In testimony whereof I hereby set my hand at Chatham, 
Virginia, this the 12th day of February, 1941. 
E. E. FRIEND, 
Clerk of the Circuit Court for the Countv 
of Pittsylvania, Virginia. ., 
1~ee for copy of record $7 .50. 
A Copy-Teste: 
M. B. "'\V ATT~t (;, r.. 
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